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Public Aid to Nonpublic Schools:
A Breach in the Sacred Wall?
Judith C. Areen*
I.

INTRODUCTION

3

N THE PAST 2 YEARS, a number of states have enacted programs of general aid to nonpublic schools.1 Spurred by predictions of the closing of many of the country's parochial schools, which
presently serve one out of every eight elementary school children, these states are attempting to
forestall an impending increase
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public school systems.3 But
state efforts to supply aid without violating the first amendment prohibition of laws "respecting an establishment of
religion" have produced ungainly statutes, which limit aid to the
strictly secular activities of nonpublic schools. Two such statutes are
currently before the United States Supreme Court. One, a Pennsylvania statute4 authorizing expenditure of the state's horse racing re* The author wishes to thank Steve Arons, Boris Bittker, John Coons, Christopher
Jencks, John Mansfield, and Leonard Ross, who provided helpful comments on earlier
drafts of this article.
'See, e.g., CONN. GEN. STAT. ANN. § 10-281 (Supp. 1970); OHIO REV. CODE
ANN. § 3317.06(H) (Page Supp. 1970); PA. STAT. ANN. tit. 24, ch. 2, §§ 5601-09
(Supp. 1970); R.I. GEN. LAws ANN. §§ 16-51-1 to -9 (Supp. 1970).
2 U.S. DEP'T OF HEALTH, EDUCATION, AND WELFARE, DIGEST OF EDUCATIONAL

STATISTICS 21 (1969)

[hereinafter cited as HEW STATISTICS].
3 See, e.g., the findings of the Pennsylvania legislature that "nonpublic education
•.. bears the burden of educating more than twenty per-cent of all elementary and secondary school pupils in Pennsylvania" and that "should a majority of parents of the
present nonpublic school population desire to remove their children to the public schools
*. . an intolerable added financial burden to the public would result, as well as school
stoppages and long term derangement and impairment of education in Pennsylvania."
PA. STAT. ANN. tit. 24, ch. 2, § 5602 (Supp. 1970).
4 PA. STAT. ANN. tit. 24, ch. 2, §§ 5601-09 (Supp. 1970). The Pennsylvania program empowers the Superintendent of Public Instruction to contract for the purchase of
"secular educational services" from those nonpublic schools located in the Commonwealth of Pennsylvania which fulfill the state compulsory attendance requirements.
"Secular educational services" are defined by the Act to mean providing instruction in
.any course which is presented in the curricula of the public schools of the Commonwealth [but does not] include any subject matter expressing religious teaching, or the
morals or forms of worship of any sect." Id. § 5603 (3). All purchasers are to be at
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ceipts for nonpublic school courses in mathematics, physical sciences,
physical education, and modern (but not ancient) foreign languages,
was upheld by a three-judge federal district court.5 The other, a
Rhode Island statute8 authorizing salary aid for nonpublic school
teachers who pledge to teach only secular subjects, was declared un7
constitutional by another three-judge court.
The purpose of these recent statutes is to improve the education
available in nonpublic schools, but their form demonstrates a preoccupation with religion which may have undermined or even entirely
discredited that purpose. There is little chance, however, that this
preoccupation with religion, or rather with the religion clauses of
the Constitution, will end until the judiciary acknowledges that there
are important educational, as well as religious, issues at stake.
The high cost of nonpublic education often forces parents to
send their children to local public schools. When the neighborhood
school is of reasonable quality, this arrangement arouses little concern, although the insularity of even the best public schools is a
source of increasing resentment in many communities. When the
neighborhood school is of less acceptable quality, however, the wisdom of allowing public schools a virtual monopoly of education is
less apparent." Dissatisfied parents can, in theory, take their grievthe actual cost of three items: teacher salaries, textbooks, and instructional materials used
in the designated courses. Id. § 5603 (6).
S Lemon v. Kurtzman, 310 F. Supp. 35 (ED. Pa. 1969), prob. juris. noted, 397
U.S. 1034 (1970) (No. 1189, 1969 Term; renumbered No. 89, 1970 Term).
6I. GEN. LAWS ANN. §§ 16-51-1 to -9 (Supp. 1970). The Rhode Island program authorizes the state to reimburse 15 percent of the salaries of eligible nonpublic
school teachers. To be eligible, teachers must hold a state certificate or the equivalent,
use only materials used in public schools of the state, and teach only those subjects required to be taught by state law or subjects provided in public schools throughout the
state. In addition, eligible teachers must not "teach a course in religion" and must sign
a statement promising that they will not do so as long as the salary supplement is being
received.
7
DiCenso v. Robinson, 316 F. Supp. 112 (D.R.I.), prob. juris. noted, 400 U.S.
901 (1970) (No. 570).
8 Concern for "quality" in education, which generally means the ability of a school
to train students to perform at a particular rate on certain commonly used tests of verbal
or arithmetic abilities, usually inspires the most widespread movements for reform of
public schools. Equally important, however, are the questions of what constitutes "quality" and who should be empowered to make such a determination. Because there is no
consensus on what the goals of schooling should be, methods of measuring quality are
understandably in dispute. But the absence of accord on the question of evaluation does
not make the public school monopoly of education more justifiable. On the contrary,
it is an additional reason to be skeptical of leaving matters in the hands of professional
educators. As long as the professionals cannot agree on what the goals of education
should be or what education should consist of, some power over the education of a child
should be left to those traditionally charged with his educational, moral, and emotional
development - his parents or guardians.
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ances to the school board or state legislature, but few parents have
the necessary resources or skills to improve their schools in this fashion. Furthermore, statistics indicate that most families will have
even less to say about their children's schools in the future. School
management is being concentrated in the hands of fewer educators
and school boards. The number of school districts declined from
127,531 in 1930 to less than 20,440 in 1968.' The number of public
elementary schools dropped from 238,316 to approximately 73,000
in the same period.'0 The concentration is particularly striking in
urban areas. The New York City school board alone is responsible
for the education of more students than are found in a majority
of individual states. Los Angeles has as many students as the State
of South Carolina; Chicago as many as Kansas; Detroit as many as
Maine. Nearly half the students in public schools are under the
control of less than 4 percent of the school boards."
Attempts have been made to redistribute control over public
schools to the parents and communities they ostensibly serve.' 2 But
substituting community control for city-wide control may not be
enough. Individual families may still have little ability to influence
the community school board - particularly when "community" is
defined in a way that lumps together families with widely differing
notions of what schools should be.'3
Support has been developing, therefore, for providing public aid
to nonpublic schools' 4 as a way to establish alternatives to poor pub9 HEW

STATSTICS,

supra note 2, at 42.

10 Id.
11 Id. at 22, 28.
12The recent struggle for community control in New York City is perhaps the best
known episode. See N. LEVINE & R. COHEN, OCEAN HILL-BROWNSVILLE: SCHOOLS
IN CRISES (1969); THE POLITICS OF URBAN EDUCATION, pt. V (M. Gittel & A. Hevesi
eds. 1969).
Feelings of alienation and powerlessness of many citizen groups who were
unable to reach school officials or participate in school decisions have also contributed to the strength of the neighborhood school movement. These sentiments apply equally to the Negro and Puerto Rican populations and to the
lower-class and lower-middle-class whites. D. ROGERS, 110 LIVINGSTON
STREET 85 (1968).
13 Community control, however, may be the most promising means of securing equal
educational opportunities where interdistrict integration or nonpublic schools are not
feasible.
14 The term "nonpublic school" is used throughout this article because the traditional
labeling of schools as public or private is often misleading. Too often the term "public" is applied to colleges even when they charge tuition many people cannot afford,
to academically exclusive high schools even when they have admission requirements
few can meet, or to entire school systems even though they refuse to give out informa-
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lic schools for those families who are unable to enroll their children
in existing private schools or to move to better public school districts. 15 Nonpublic schools might also provide new environments
for learning, in which better methods for teaching children might
be developed.' More importantly, nonpublic schools could spur improvements in public schools by forcing them, through competition,
to become more responsive to the needs of their presently captive
clients. In a competitive system, all schools, whether publicly or prvately managed, would also be better able to provide specialized edu7
cational services to particular kinds of children.'
Nonpublic school aid could, however, seriously diminish the
availability of diverse curricula and equal educational opportunities
if it only strengthened existing private schools, which are often socially or economically exclusive. The outcome is likely to turn in
large part on the judicial standards which are used to evaluate the
present wave of nonpublic school aid legislation. This article will
examine past standards to determine if they are up to the task of
insuring that such aid facilitates improved educational opportunities
for all children.

tion about what they are doing or how well they are doing it. Conversely, the term
"private!' is applied to schools run by private organizations even when they are open
to all applicants on a nondiscriminatory basis, charge no tuition, and willingly provide
information about their operation. In other words, definitions have focused too much

on who runs schools, and not enough on how they are ran.

Generally, "nonpublic

schools" will refer to schools which are not socially or economically exclusive but are
run by private organizations.
15
See, e.g., J. COONS, W. CLUNE & S. SUGARMAN, PRIVATE WEALTH AND PUBLIC
EDUCATION (1970); M. FRIEDMAN, CAPITALISM AND FREEDOM 89-96 (1962);

Arons, Equity, Option, and Vouchers, 72 COLUM. TEACHERS COLLEGE REC. 337
(1971); Clark, Alternate Public School Systems, in EQUAL EDUCATIONAL OPPORTUNiY 173 (Board of HarvardEducation Review ed. 1969); Jencks, Is the Public School
Obsolete?, THE PUBLIC INTEREST, Winter 1966; Krughoff, PrivateSchools for the Public, EDUCATION & URBAN Soc'Y, Nov. 1969, at 54; Levin, The Failure of the Public
Schools and the Free Market Remedy, URBAN REV., June 1968, at 32; Sizer & Whitten,
A Proposalfor a Poor Children'sBill of Rights, PSYCHOLOGY TODAY, Aug. 1968, at 59.
For a description of Denmark's publicly financed nonpublic schools (Friskoler), see
Fuchs, The Free Schools of Denmark, SATURDAY REv., Aug. 16, 1969, at 44.
16 See, e.g., G. DENNISON, THE LIVES or CHILDREN: THE STORY OF THE FIRST
STREET SCHOOL (1969); G. LEONARD, EDUCATION AND ECSTASY (1968); Lawrence,
Free Schools: Public and Private and Black and White, INEQUALITY IN EDUCATION,
Nos. 3 & 4 (1970) (Published by the Harvard Center for Law and Education, Cambridge, Mass.).
17 Presently most students are required to attend the neighborhood public schools.
Understandably, there is great pressure for all public schools to be similar in style and
curriculum offerings. Once family choice is honored in matching students and schools,
it becomes possible, for example, for one public elementary school to adopt Montessori
methods and another to adopt a more traditional approach.
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THE QUEST FOR STANDARDS: BYRON'S JULIA TO
BURGER'S TIGHTROPE

Despite the political and academic energy which has been expended on the debate on parochial school aid,18 there are only two
Supreme Court cases which have dealt directly with the issue.'" In
Everson v. Board of Education,2 ° the Court upheld public payment
of the costs of transporting students to parochial and other nonpublic schools. More than 20 years later, in Board of Education v.
Allen,2 ' the Court similarly upheld the loan of textbooks to nonpublic school children. A third decision which should also be considered is Walz v. Tax Commission.2 2 Although it involved ad
valorem property tax exemptions for churches rather than school aid,
Walz contained a revealing review of Everson and Allen. Moreover, this first church-state opinion of Chief Justice Burger established guidelines for church-state issues which bear on nonpublic
school aid legislation.
In Everson the Court for the first time applied the establishment
clause of the first amendment to state as well as federal actions.2 3
' 8 See, e.g., M. HOWE, THE GARDEN AND THE WILDERNESS (1965); P. KURLAND,
RELIGION AND THE LAW OF CHURCH AND STATE AND THE SUPREME COURT (1962);
Choper, The Establishment Clause and Aid to ParochialSchools, 56 CALIF. L REV. 260
(1968); Freund, Public Aid to ParochialSchools, 82 HARv. L REV. 1680 (1969);
Giannella, Religious Liberty, Nonestablishmentand DoctrinalDevelopment Part 11, The
Nonestablishment Principle, 81 HARV. L. REV. 513 (1968); Schwarz, No Imposition
of Religion: The Establishment Clause Value, 77 YALE L.J. 692 (1968); Stanmeyer,
Free Exercise and the Wall: The Obsolescence of a Metaphor, 37 GEO. WASH. L. REv.
223 (1968); Sutherland, Establishment of Religion - 1968, 19 CASE W. RES. L. REv.
469 (1968); Valente, Aid to Church Related Education - New Directions Without
Dogma, 55 VA. L REV. 579 (1969).
19 Quick Bear v. Leupp, 210 U.S. 50 (1908), dealt with the same issue but in the
special case of education for Indians. Quick Bear held that government funds appropriated to the Indians by treaty could be used for religious schools which were selected by
Indian parents.
20 330 U.S. 1 (1947).
21392 U.S. 236 (1968).
22 397 U.S. 664 (1970).
23 Prior to Everson the question of conflict between school aid programs and the
establishment clause of the first amendment had not arisen. Cases applying the free
exercise clause to the states, however, had implied that the establishment clause also applied. See, e.g., Murdock v. Pennsylvania, 319 U.S. 105, 108 (1943); Cantwell v. Connecticut, 310 U.S. 296, 303 (1940). Mr. Justice Black cited Murdock as authority for
applying the establishment clause to the states in Everson. 330 U.S. at 8.
This article will limit itself to consideration of federal constitutional limitations on
state aid to nonpublic schools, although many states have constitutions which may place
greater restrictions on nonpublic school aid than the United States Constitution. See,
e.g., N.Y. CONST. art. XI, § 3:
Neither the state nor any subdivision thereof shall use its property or credit
or any public money, or authorize or permit either to be used, directly or in-
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The New Jersey statute at issue authorized local school districts to
make rules and contracts for the transportation of children to and
from schools. Acting pursuant to this statute, the Board of Education of Ewing Township had reimbursed parents for the cost of
sending their children on public transportation to both public and
parochial schools.
Mr. Justice Black, after a review of the history
of the first amendment, concluded for the Court:
The "establishment of religion" clause of the First Amendment
means at least this: Neither a state nor the Federal Government
can set up a church. Neither can pass laws which aid one religion,
aid all religions, or prefer one religion over another. ... No tax
in any amount, large or small, can be levied to support any religious
activities or institutions, whatever they may be called, or whatever
form they may adopt to teach or practice religion. Neither a state
nor the Federal Government can, openly or secretly, participate in
the affairs of any religious organizations or groups and vice versa.
In the words of Jefferson, the clause against establishment of religion by law was 25
intended to erect "a wall of separation between
church and State."
But after adopting this standard, which appeared to advocate
complete and uncompromising separation of church and state, the
Court proceeded to uphold the statute in question. This clash of
tone and outcome was recognized in Mr. Justice Jackson's dissent,
where he noted that the only fitting precedent appeared to be that
of Julia "who, according to Byron's reports, 'whispering "I will ne'er
directly, in aid or maintenance, other than for examination or inspection, of
any school or institution of learning wholly or in part under the control or
direction of any religious denomination, or in which any denominational tenet
or doctrine is taught, but the legislature may provide for the transportation of
children to and from any school or institution of learning.
Notwithstanding the above prohibitions, the textbook program upheld against the
United States Constitution in Allen was also judged to be valid against the New York
constitution. Board of Educ. v. Allen, 20 N.Y.2d 109, 228 N.E.2d 791, 281 N.Y.S.2d
799 (1967), a#'d, 392 U.S. 236 (1958).
For discussions of the theory that just as the free exercise clause may limit the application of the establishment clause now that the latter has been applied to the states,
it may also limit state constitutional provisions which are more restrictive of free
exercise rights, see A. BICKEL, TH1 SUPREME COURT AND THE IDEA OF PROGRESS 67
(1970); Drinan, Public Aid to ParochialSchools

(1970).

-

A Reply, 75 CASE & COM. 13

24
The township resolution applying the New Jersey statute in Everson specifically
authorized reimbursement only for those attending Catholic schools [see 330 U.S. at 62
n.59 (Rutledge, J., dissenting)], a dear violation of the principle that the state should
not favor one sect over others. In his dissenting opinion, Mr. Justice Jackson stated:
"Our question is simply this: Is it constitutional to tax this complainant to pay the cost of
carrying pupils to Church schools of one specified denomination." Id. at 21. Mr. Justice Rutledge, however, dissented on broader grounds, and would have found the statute
unconstitutional even if the resolution had authorized free transportation to all nonpublic schools. Id. at 61-62.
25 Id. at 15-16.
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consent," - consented.' "28 Yet the alleged inconsistency may have
been more apparent than real. Mr. Justice Black's famous no-aid
dictum was meant to interpret only the establishment clause. As
the Court recognized, the demands of the free exercise clause also
27
had to be considered:
[W]e must be careful, in protecting the citizens of New Jersey
against state-established churches, to be sure that we do not inadvertently prohibit New Jersey from extending its general state law
benefits to all its citizens without regard to their religious belief....
[The first amendmentl requires the state to be a neutral in its
relations with groups of religious believers and non-believers; it
does not require the state to be their adversary.28
The Court specifically refrained from holding that the free exercise clause required the state to provide parochial students with the
same transportation aid as that given to public school students.29
But once the state legislature had chosen that course in order to
further a public welfare purpose,30 the tension between the two
clauses was enough to make the Court avoid overruling the state's
judgment on establishment grounds alone.
Over 20 years elapsed before the Court, in Board of Education v.
Allen, 3 reviewed another case involving aid to nonpublic schools.
This time a New York statute requiring local school districts to lend
textbooks to students, including parochial students, within their districts was at issue. Mr. Justice White, writing for the majority,
avoided the Everson no-aid dictum and adopted a test first used in
Abington School District v. Schempp,8 2 one of the cases banning
prayer in public schools:
[W]hat are the purpose and the primary effect of the enactment?
If either is the advancement or inhibition of religion then the enactment exceeds the scope of legislative power as circumscribed by
the Constitution. That is to say that to withstand the strictures of
26 Id. at 19.

27The free exercise clause had already been applied to the states in Cantwell v. Connecticut, 310 U.S. 296 (1940).
28330 U.S. at 16-18.
291d. at 16.
30
Although the majority in Everson conceded that legislation intended to "facilitate
the opportunity of children to get a secular education" served a public purpose [330
U.S. at 7], itupheld the New Jersey statute as a safety measure aimed at protecting
children from the hazards of walking or hitchhiking. Id. at 17-18.
31392 U.S. 236 (1968).
32374 U.S. 203 (1963).
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the Establishment Clause there must be a secular legislative purpose
33
and a primary effect that neither advances nor inhibits religion.

Mr. Justice White found that the stated purpose of the New York
textbook statute - furtherance of the educational opportunities
available to the young -

was a permissible purpose under the first

part of this test.
Evaluating the effect of the statute was more complicated. The
Court noted that nothing had been shown about the necessary effects
of the statute that was contrary to its stated purpose. The Court
acknowledged, however, that the statute, while financially aiding
schoolchildren and their parents, might indirectly aid parochial
schools because free books might make it more likely that some
children would choose to attend a sectarian school. But the same
indirect benefits were present under the state-paid bus fares upheld
in Everson. The Court in Allen not unreasonably concluded that
indirect aid did not by itself demonstrate an unconstitutional degree
of support for religious institutions.34
But even if the aid provided were intended only to aid schoolchildren in obtaining a secular education, if secular classes in a
parochial school were "permeated" by religious teaching, the funds
might unconstitutionally aid religion. Everson had not dealt with
this issue, for no one had seriously worried about religious activities on the bus to school. Classes where state-provided textbooks
are used are more subject to permeation than bus rides, but there was
33 392 U.S. at 243, quoting Abington School Dist. v. Schempp, 374 U.S. 203, 222
(1963).
3
4 The exact relationship between purpose and effect in the Schempp-Allen test is
not clear. The Court suggested in Allen that both must be tested to determine whether
a law can withstand a first amendment challenge. Although it has been suggested that
evaluating purpose is a sufficient test [Ely, Legislative and Administrative Motivation in
ConstitutionalLaw, 79 YALE LJ. 1205 (1970)), the more compelling view is that secular purpose is now defined so broadly that it no longer effectively distinguishes permissible from impermissible programs. See The Supreme Court, 1969 Term, 84 HRtv.
L REV. 1, 127 (1970).
This article will focus primarily on testing effect since it is the more difficult branch
of the test to apply with regard to school aid.
As long as the direct use made of funds is constitutional, indirect benefits should
be irrelevant to judicial review. Although the aid in Allen indirectly benefited sectarian schools by releasing parochial school funds which otherwise would have been spent
on textbooks, the released funds were supplied voluntarily by private contributors.
Secular aid programs thus indirectly support religious activities to no greater extent than
exemptions from state or federal taxes, which release private funds which may be contributed to religious activities. See note 59 infra & accompanying text. Confusion
has arisen because a look at indirect benefits often reveals that the direct aid was supplied not in a constitutional fashion (one in which the state remained a neutral in its
relations with groups of nonbelievers and believers) but to favor a particular sect or
sects. The fault in such instances, however, is with the direct use made of the funds,
not the indirect.
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a convenient procedural peculiarity present which enabled the Court
to avoid confronting the issue in Allen. The case had come to the
35
Court after cross motions for summary judgment on the pleadings.
On the meager record thus available, the Court refused to find that
the secular and religious teaching were so intertwined that the secular textbooks furnished were instrumental in the teaching of relig* 36
ion.
Normally, it is not easy to identify that which belongs to Caesar
in a process as laden with values and opinions as most teaching and
learning. A French language course may focus on religious books
or vocabulary. The teacher may introduce the forbidden permeation
of religion either orally or by supplementing "secular" textbooks
with religious ones. 37 As Justice Jackson once warned, it is idle to
pretend that judges can find in the Constitution one word to help
decide where the secular ends and the sectarian begins in education. 8
He was speaking of education in public schools, where the state
chooses the curriculum, selects the books, and hires the teachers.
When a nonpublic school controlled by a religious denomination is
at issue, the line may be even more difficult to find.39 Moreover, the
recent decision in Walz v. Tax Commission,4" upholding the constitutionality of church exemptions from state real property taxes, sug35 392 U.S. at 248.
36 Cf. Illinois ex rel. McCollum v. Board of Educ., 333 U.S. 203 (1948), where
Mr. Justice Jackson observed that education in the secular public schools could not be
totally devoid of "religious instruction":
[I] t would not seem practical to teach either practice or appreciation of the
arts if we are to forbid exposure of youth to any religious influences. Music
without sacred music, architecture minus the cathedral, or painting without
the scriptural themes would be eccentric and incomplete, even from a secular
point of view.... And I should suppose it is a proper if not an indispensable, part of preparation for a worldly life to know the roles that religion and
religions have played in the tragic story of mankind. The fact is that, for
good or ill, nearly everything in our culture worth transmitting, everything
which gives meaning to life, is saturated with religious influences, derived
from paganism, Judaism, Christianity - both Catholic and Protestant - and
other faiths accepted by a large part of the world's peoples. One can hardly
respect a system of education that would leave the student wholly ignorant of
the currents of religious thought that move the world society for a part in
which he is being prepared. Id. at 235-36 (concurring opinion).
3 See Valente, supra note 18, at 611.
38 Illinois ex rel. McCollum v. Board of Educ., 333 U.S. 203, 237 (1948) (concurring opinion). See also note 36 supra.
39 In addition to their being controlled or at least influenced by the state, public
schools are attended by children of many religious beliefs, whose parents will help to
prevent religious practices contrary to those beliefs. In sectarian schools, by contrast,
children are enrolled precisely because their parents want religious views taught.
40397 U.S. 664 (1970).
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gests that policing day-to-day activities in nonpublic schools for the
forbidden taint of religion may itself be unconstitutional.
In Valz, Chief Justice Burger began the majority opinion by focusing on the difficulty of finding a neutral course between the two
religion dauses, both of which are cast in absolute terms, and either
of which, if expanded to a logical extreme, would tend to clash with
the other. 41 He noted, with a pragmatism that will delight many,
that "[n]o perfect or absolute separation [of church and state] is
really possible; the very existence of the Religion Clauses is an involvement of sorts - one which seeks to mark boundaries to avoid
excessive entanglement." 42 Warning that the course of constitutional neutrality in the area cannot be an absolutely straight line since
rigidity could well defeat the basic purpose of these provisions, the
Chief Justice concluded:
The general principle deducible from the First Amendment and all
that has been said by the Court is this: that we will not tolerate
either governmentally established religion or governmental interference with religion. Short of those expressly proscribed governmental acts there is room for play in the joints productive of a benevolent neutrality which will permit religious
exercise to exist
without sponsorship and without interference.4 3
Walz confirms the Court's rejection of the Everson no-aid dictum,
and it implies that any move which does not "realistically" tend to
44
establish a religion will be permitted.
To support the adoption of this pragmatic policy of benevolent
neutrality, the Court reviewed Everson and Allen to confirm that
they too had rejected a strict no-aid principle. Of Everson, the Chief
Justice observed: "[S]urely bus transportation and police protection
to pupils who receive religious instruction 'aid' that particular religion
to maintain schools that plainly tend to assure future adherents to a
particular faith by having control of their total education at an early
age."4 5 He then noted of Allen: "Similarly making textbooks available to pupils in parochial schools in common with public schools
was surely an 'aid' to the sponsoring churches because it relieved
those churches of an enormous aggregate cost for those books. ' 4
Despite the risks inherent in programs which involve administrative
41 Id. at 668-69.

42d. at 670.
4a Id. at 669.
44 Id. at 678.
45Id. at 671.
46 Id. at 671-72.
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relationships between public educational bodies and church sponsored schools, the Court concluded that through the years it had
successfully traversed the "tightrope" that preserved the autonomy
and freedom of religious bodies on one side while avoiding any
semblance of established religion on the other.47
The Walz Court then adopted a modified version of the
Schempp-Allen test which was more in keeping with the newly
enunciated policy of benevolent neutrality. While Allen required
"a secular legislative purpose and a primary effect which neither advances nor inhibits religion, ' 4 the Chief Justice proposed instead
that: "Each value judgment under the Religion Clauses must . . .
turn on whether the particular acts in question are intended to establish or interfere with religious beliefs and practices or have the
effect of doing so."'49 This modification of the Allen test proscribes

not government acts which "advance" but only those which "establish" religious belief, a more pragmatic and seemingly less onerous
standard.
In testing whether exemptions had the effect of interfering with
religion, 5° the Court focused on the extent of government entanglement with religion: "[T]he questions are whether the involvement
is excessive, and whether it is a continuing one calling for official
and continuing surveillance leading to an impermissible degree of
entanglement."'" The Court reasoned that because tax exemptions
create only a minimal and remote involvement between church and
state - in fact less of an involvement than taxation would create the exemptions did not cause excessive entanglement. 2
The precise bearing of the entanglement test used in Walz on
school aid is not clear. In Walz the state dealt directly with
churches; in school aid cases, the state is at most involved only with
at 672.
392 U.S. at 243, quoting Abington School Dist. v. Schempp, 374 U.S. 203, 222

171d.
48

(1963).
49 397 U.S. at 669.

50 Purpose was also tested, of course. The Court held that the state had properly
determined that "certain entities that exist in a harmonious relationship to the community at large, and that foster its 'moral or mental improvement,' should not be inhibited
in their activities by property taxation .... ." Id. at 672. The state had "granted
exemptions to all houses of worship within a broad class of property owned by nonprofit, quasi-public corporations which include hospitals, libraries, playgrounds, scientific, professional, historical and patriotic groups." Id. at 673. Mr. Justice Douglas
challenged this classification on the grounds that, although a wide range of beneficiaries
was included, atheistic, agnostic, or antitheological groups did not seem to be included.
Id. at 708 (dissenting opinion).
5 Id. at 675.
52 Id. at 675-76.
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the schools sponsored by churches. Moreover, the state already has
the power to regulate secular activities in all nonpublic schools,
whether or not state aid is being provided.53 Restrictions which
apply only to the secular activities of nonpublic schools, therefore,
have at least traditionally not been considered excessive religious entanglement. But restrictions which either excise religious teaching
entirely from aided nonpublic school courses (such as the Pennsylvania statute54 attempts to do) or impose a chilling effect on the
religious work of the schools or teachers (such as the Rhode Island
teacher oath5" ) may be forbidden by Walz. This is the conclusion
reached by both lower courts which have reviewed nonpublic school
aid since Walz. "
Entanglement is not, however, a sufficient test of effect. A state
could provide aid without any restrictionsto the schools of only one
denomination. The aid might not violate the entanglement standards, but it would certainly violate the fundamental prohibitions of
the establishment clause by favoring one sect. Walz, however, did
not rely on the entanglement test alone. History was also used to
evaluate the effect of the statute. The Chief Justice emphasized that
history could not justify an unconstitutional practice, but he considered it a proper source of guidance in evaluating the degree of
danger of establishment. The Court therefore reviewed the extensive history of tax exemptions for churches in this country:
Nothing in this national attitude toward religious tolerance and
two centuries of uninterrupted freedom from taxation has given the
remotest sign of leading to an established church or religion and
on the contrary it has operated affirmatively to help guarantee the
free exercise of all forms of religious beliefs. Thus, it is hardly
useful to suggest that tax exemption is but the "foot in the door"
53See, e.g., Board of Educ. v. Allen, 392 U.S. 236 (1968) :
Since Pierce a substantial body of case law has confirmed the power of the
States to insist that attendance at private schools, if it is to satisfy state compulsory-attendance laws, be at institutions which provide minimum hours of
instruction, employ teachers of specified training, and cover prescribed subjects of instruction. . . . These cases were a sensible corollary of Pierce v.
Society of Sisters [268 U.S. 510 (19251: if the State must satisfy its interest
in secular education through the instrument of private schools, it has a proper
interest in the manner in which those schools perform their secular educational
function. 392 U.S. at 245-47.
5
1PA. STAT. ANN. tit. 24, ch. 2, §§ 5601-09 (Supp. 1970); see note 4 supra.
55 R.I. GEN. LAws ANN. § 16-51-5 (Supp. 1970); see note 6 supra.
56Johnson v. Sanders, 319 F. Supp. 421, 430-33 (D. Conn. 1970) (purchase of
secular educational services program violated the establishment clause partly because
it required excessive entanglement as proscribed by Walz); DiCenso v. Robinson, 316
F. Supp. 112, 120-21 (D.RI.), prob. juris. noted, 400 U.S. 901 (1970) (No. 570)
(see notes 6-7 sapra & accompanying text).
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or the 57
"nose of the camel in the tent" leading to an established
church.

Significantly, the Chief Justice expressed no concern with permeation in Walz, even though aid to churches is more likely to be
used for strictly religious activities than is aid to schools.5 8 His
silence may be explained by the way in which the aid was distributed. No money was directly supplied to churches; rather, exemption from taxation simply reinforced the allocation of resources already made by private individuals.59 Not only was it unnecessary,
therefore, to restrict the exempted funds from permeated uses, but
to have done so might have infringed the free exercise rights of the
contributors.
Everson, Allen, and Walz did not settle the question of the constitutionality of general aid to nonpublic schools. On the contrary,
Professor Kurland's pre-Allen warning, that anyone who claims that
the constitutionality of school aid is settled is either deluded or de-

397 U.S. at 678.
Indeed, Mr. Justice Brennan in his concurring opinion used permeation to justify
exemptions. He argued that because "the public welfare activities and the sectarian
activities of religious institutions are . . . intertwined . . . funds used to maintain the
facilities as a place for religious worship and study also maintain them as a place for
secular activities beneficial to the community as a whole." 397 U.S. at 688, quoting
Brief for Appellee.
59 The question whether tax exemptions differ significantly from direct aid was
raised in Walz. Mr. Justice Brennan emphasized what he termed the passive nature of
exemptions, which results from the fact that "the state merely refrains from diverting to
its own uses income independently generated by churches through voluntary contributions." Id. at 691 (concurring opinion), quoting Giannella, supra note 18, at 553.
See also Bittker, Churches, Taxes and the Constitution, 78 YALE L.J. 1285 (1969).
On the other hand, Mr. Justice Harlan, concurring, and Mr. Justice Douglas, dissenting,
argued that exemptions do not differ from subsidies as an economic matter [397 U.S.
at 699, 709], although Mr. Justice Harlan did feel that subsidies, because they must be
passed on periodically, invite more political controversy than exemptions. Id. at 699.
The key difference, however, may be not whether funds are transferred actively (by
subsidy) or passively (by exemption), but whether or not the distribution of funds
reflects the choices of individuals or those of the state. An exemption for the churches
of only one denomination, for example, would seem to violate the first amendment as
much as a subsidy for only certain religions. Most general exemptions by definition
reinforce the allocation of resources to churches which individuals have already made.
A subsidy for a secular service provided in part by religious institutions which could be
disbursed on the basis of personal choice would therefore appear to be indistinguishable
from a general exemption in economic terms. In addition, a subsidy which could be
spent at secular institutions as well as religious ones, according to personal choice, might
be even more justifiable than the exemption upheld in Walz since all individuals might
not be able to share in the benefit of exemptions by finding a tax exempt organization
comparable to a church which they could join and financially support. Cf. Mr. Justice
Douglas' claim that the exempted category in Walz did not include antitheological
groups. 397 U.S. at 708 (dissenting opinion).
57
58
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luding,60 is as true today as when it was written. Allen suggested
that aid restricted to strictly secular activities might be constitutional;
Walz may have foreclosed this possibility by implying that excessive
efforts to restrict aid to strictly secular activity may violate the Constitution. The question is whether there is any way to accommodate
Allen and Walz.
III.

PRESERVING NEUTRALITY WITHOUT EXCESSiVE
ENTANGLEMENT

The language of the two religion clauses does not facilitate
analysis. As a district court noted last year, one finds there only 16
cryptic words: 0 "Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof." The
Court has often turned to the history of the amendment for guidance, but this effort has been less than successful. 62 This may reflect the lack of consensus as to the intent of the framers. Some
commentators have contended that the framers intended the amendment to apply only to Congress, and then only to bar preferring one
religion over others. 3 Others have vigorously defended the view
that the first amendment erects a "wall of separation" between
church and state.' The only reasonable conclusion at this time is
that "it is impossible to give a dogmatic interpretation of the First
Amendment, and to state with any accuracy the intention of the men
who framed it .....5
60

Kurland, Of Church and State and the Supreme Court, 29 U. CHL L. REV. 1,
96 (1961).
GITilton v. Finch, 312 F. Supp. 1191 (D. Conn.), prob. iuris. noted sub nom.
Tilton v. Richardson, 399 U.S. 904 (1970) (No. 1555, 1969 Term; renumbered No.
153, 1970 Term).
62 Cf. M. HowE, supra note 18, at 4:
In recent years the Court has decided a number of important cases relating to
church and state and, in each of the cases, has alleged that the command of
history, not the preferences of the justices, has brought the Court to its decision. I believe that in the matters at issue the Court has too often pretended that the dictates of the nation's history, rather than the mandates of its
own will, compelled a particular decision. By superficial and purposive interpretations of the past, the Court has dishonored the acts of the historian
and degraded the talents of the lawyer.
63 Indeed, one school of thought asserts that the first amendment's protection against
the enactment of laws "respecting an establishment of religion" was intended to assure
that existing state establishments would not be interfered with by Congress. See Snee,
Religious Disestablishment and the Fourteenth Amendment, 1954 WASri. U.L.Q. 371.
64
See, e.g., L. PFEFFER, CHURcH,STATE AND FREEDOM 134-35 (1967).
65
Flast v. Cohen, 392 U.S. 83, 126 (1968) (Harlan J., dissenting), quoting C.
ANTiEAU, A. DOWNEY & B. ROBERTS, FREEDOM FROM FEDERAL ESTABLISHMENT
142 (1964).
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But even if the amendment's early history revealed opposition to
nonpublic school aid, there is reason not to be bound by the past in
this area.66 The growth of the secular public school system into a
large and increasingly centralized institution which influences the
lives of most citizens for over 12 of their most formative years was
probably never envisioned by the framers of the first amendment.
Indeed, the dangers of an established secular school system might
have concerned them as much if not more than the dangers of an
established religion.6 8 Because history is such a poor guide to interpreting the religion clauses, judicial standards must be based on
principled analysis of the two fundamental policies embodied in the
clauses: neutrality and avoidance of excessive entanglement.
A. Neutrality
Neutrality, Mr. Justice Harlan has observed, is a coat of many
colors.6" Certainly the term has been used to describe rather different policies, from the linguistic neutrality proposed by Professor
Kurland" to the accommodating neutrality approved by the Court in
Zorach v. Clauson.71 Some of the ambiguity may be resolved simply
66 Cf. West Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 639-40 (1943):
[T]he task of translating the majestic generalities of the Bill of Rights, conceived as part of the pattern of liberal government in the eighteenth century,
into concrete restraints on officials dealing with the problems of the twentieth
century, is one to disturb self-confidence. These principles grew in soil which
also produced a philosophy that the individual was the center of society, that
his liberty was attainable through mere absence of governmental restraints,
and that government should be entrusted with few controls and only the mildest supervision over men's affairs. We must transplant these rights to a soil
in which the laissez-faire concept or principle of non-interference has withered
at least as to economic affairs, and social advancements are increasingly sought
through closer integration of society and through expanded and strengthened
governmental controls. These changed conditions often deprive precedents of
reliability and cast us more than we would choose upon our judgment.
67 "[T1he structure of American education has greatly changed since the First
Amendment was adopted. In the context of our modern emphasis upon public education available to all citizens, any views of the eighteenth century as to whether the exercises at bar are an 'establishment' offer little aid to decision." Abington School Dist. v.
Schempp, 374 U.S. 203, 238 (1963) (Brennan, J., concurring).
68 Cf. Illich, Why We Must Abolish Schooling, N.Y. REV. OF BOOKS, July 2, 1970,
at 9.
69 Board of Educ. v. Allen, 392 U.S. 236, 249 (1968) (Harlan, J., concurring).
70 "[G]overnment cannot utilize religion as a standard for action or inaction because [the religion clauses] read together as they should be, prohibit classification in
terms of religion either to confer a benefit or to impose a burden." P. KURLAND, RELIGION AND THE LAW 112 (1962).
71343 U.S. 306 (1952). In Zorach, the Court upheld the released time program
of New York City, which permitted participating students to leave school early one
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by examining the concerns of the policy: equal treatment of competing religious denominations and equal treatment of religious and
nonreligious groups.
One traditional interpretation of the religion clauses is that government is never to favor one religious sect over another because
such action would tend to establish the favored sect or sects as state
religions. Sect neutrality is analogous to a principle of equal protection in the governmental treatment of religious groups.72
Of more doubtful historical origin is the notion that the government must be neutral in its treatment of the religious and the nonreligious. It is difficult to decide what should be compared with
religion in developing a position of neutral treatment by the state.
In his concurring opinion in W/alz, Mr. Justice Harlan suggested
that this form of neutrality is satisfied where benefits are conferred
upon a group of educational, cultural, and religious institutions so
broadly defined that the inclusion of "groups whose avowed tenets
may be antitheological, aetheistic, or agnostic ' 73 can be assumed.
Mr. Justice Douglas takes the stricter view that neutrality requires
a specific showing that such groups were included.7 4 But the problems inherent in attempting to enforce this type of neutrality are
evinced in the Court's efforts to uphold the constitutionality of the
conscientious objector statute, which expressly withholds its benefits
from those not holding religious convictions. 75 The only practical
day a week to attend religion classes at their respective churches. The Court said that
the Constitution did not require the government to be hostile to religion:
When the state encourages religious instruction or cooperates with religious
authorities by adjusting the schedule of public events to sectarian needs, it
follows the best of our traditions. For it then respects the religious nature of
our people and accommodates the public service to their spiritual needs. To
hold that it may not would be to find in the, Constitution a requirement that
the government show a callous indifference to religious groups. That would
be preferring those who believe in no religion over those who do believe. Id.
at 313-14.
72
Cf. Mr. Justice Harlan's observation that neutrality "in its application requires an
equal protection mode of analysis." Walz v. Tax Comm'n, 397 U.S. 664, 696 (1970)
(separate opinion).
73 Id.at 697.
741d. at
75

708 (dissenting opinion).
See, e.g., Welsh v. United States, 398 U.S. 333 (1970), where the Court included
those with deep moral or ethical objections to war within the group exempted from
induction into the Armed Forces because they are "by reason of religious training and
belief . . . conscientiously opposed to participation in war in any form." Id. at 335,
quoting 50 U.S.C. APP. 456(j) (1964). Mr. Justice Harlan, in his concurring opinion, asserted that the statute's requirement that the applicant's objections to combat be
in some way tied to religious training and belief violated the establishment clause. He
therefore would have expanded the statute to afford conscientious objector status to nonreligious objectors as well. 398 U.S. at 357-61.
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way to satisfy Mr. Justice Douglas' neutrality standard may be strict
denial of aid to religions. This interpretation may, however, impinge on the rights guaranteed by the free exercise clause, a clause
which may inexorably favor religious groups over nonreligious
groups.
Thus, once a state chooses to aid nonpublic schools, neutrality,
far from barring aid to sectarian schools, might require that they
be included. A state may choose to aid only public schools; 76 but
once aid is provided to nonpublic schools, to refuse aid to the religious ones because of their religious affiliation would be to favor
nonbelievers over believers.
Neutrality justifies aid, however, only if that aid is provided in
a way which does not favor any particular sect or sects. This requirement is not easy to fulfill. Should aid be given in proportion
to the membership of sects? If not, what is a neutral standard to
use?
Several attempts have been made to propose acceptable standards
for distributing aid. Professor Giannella has suggested that sufficient public aid be provided to maintain educational standards in existing parochial schools on a par with the public schools. But he
would forbid aid in amounts capable of enabling the present parochial school system to expand.77 This plan is easily challenged.
Why should only existing parochial schools be eligible for the undeniable benefits that aid will bring? Over 90 percent of the existing parochial schools are Roman Catholic. The Giannella proposal
thus would arbitrarily restrict aid primarily to the schools of only
one denomination. And the requirement that expansion be barred
favors families with children already enrolled in nonpublic schools.
If any group is likely to enter nonpublic schools for the first time
with the help of state aid, that group will consist of the poor, who
presently cannot afford to attend those schools. The Giannella proposal, in short, favors the religious rights of middle class Catholics
for the most part, at the expense of the poor and the non-Catholics.
And if that proposal were adopted, these groups would find it even
harder to establish their own nonpublic schools because they would
then have to compete with both the public schools and the established nonpublic schools.
Another recent commentator would trace property tax revenues
76 See Everson v. Board of Educ., 330 U.S. 1, 16 (1947), where the Court observed
that the state could choose to provide transportation only for children attending public
schools.
77 Giannella, supra note 18, at 575-76.
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back to their source and allow parents of nonpublic schoolchildren
to devote their share to their schools. 78 This proposal has the merit

of not confining aid to existing schools, for new schools presumably
could also qualify for aid under the plan. But aid would be skewed
in favor of the families with the most property. Education is today
considered to be a public good, supported by the general public parents and nonparents alike. A poor child therefore should be
entitled to as large a share of the public education resources as his
wealthier classmate.
Once the state begins to concern itself with
the quality of education provided in nonpublic schools by providing
some public resources to them, there appears to be no justification
for favoring the nonpublic schools attended by the wealthiest students. Nor does it seem religiously neutral to give the most aid to
the religious choices of the wealthiest families.
The shortcomings of these two proposals suggest that the best
way to judge whether a particular funding scheme is neutral is to
consider its impact on voluntarism, by which I mean the protection
of individual choice in matters of belief from governmental pressure.8 0 A genuinely neutral funding plan will enhance voluntarism,
not distort it. Moreover, by focusing on which families are going
to benefit from an aid program, it is often easier to determine the
likely educational as well as religious effects. Programs which aid
the religious choices of only the white middle class, for example, are
likely to continue if not increase the present racial and economic
segregation in public education, which is a major cause of the pres81
ent shortcomings of that system.
Voluntarism does not require that government aid to religious
institutions be provided with complete equality; but extreme variation should, at the very least, place a heavy burden of justification on
78
Note, Toward a Uniform Valuation of the Religion Guarantees, 80 YALE LJ.
77 (1970).
9
This proposition is generally accepted in an intradistrict context, although arguments that interdistrict expenditures should be equalized have as yet met with no success.
See, e.g., McInnes v. Shapiro, 293 F. Supp. 327 (N.D. Ill. 1968), aff'd rue . sub nom.
Mclnnes v. Ogilvie, 394 U.S. 322 (1969).
80
Mr. Justice Harlan observed in Walz that the voluntarism requirement of the
first amendment is satisfied when legislation "neither encourages nor discourages participation in religious life." 397 U.S. at 696 (separate opinion).
81 The United States Commission on Civil Rights has concluded that "[p]rivate and
parochial school enrollment, which is overwhelmingly white.., is a significant factor
in the increasing separation of white and Negro school children." U.S. COMM'N ON
CML RIGHTs, RACIAL ISOLATION IN THE PUBLIC SCHOOLS 31 (1967). The Commission found that nearly 40 percent of the white elementary school students in 15
large metropolitan areas attended nonpublic schools in 1960. Id. at 39.
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the state.12 If the state provided over $250 in per child aid to Methodist schools and only $25 per child to Baptist schools, for example,
it would clearly be unjustly discriminating. 83 The difference in state
aid might result in an improvement in the quality of education,8 4 or
be passed on to parents as a tuition reduction. Either way, the effect
would be to place the state in the position of encouraging families
to select the schools of the sect or sects which received the most aid.
One method of guaranteeing neutral treatment is to insure that
the benefits are made available not to schools, but to individual children and their parents. This child benefit doctrine,8" rather than
being a mere "chimerical constitutional criterion, ' 8 appears to
have embodied the necessary protection of individual choice in all
those instances of aid which have been approved by the Supreme
Court. In Cochran v. Louisiana,8" where the doctrine first appeared,
textbooks were allocated to children free of charge regardless of the
school they chose to attend.88 In Everson89 and Allen, ° transportation and textbooks were provided on a similar basis.
Even if a subsidy to parochial schools is properly tailored so that
82 Cf. Shelton v. Tucker, 364 U.S. 479, 488 (1960). See also Note, Less Drastic
Means and the FirstAmendment, 78 YALE L.J. 464 (1969).
This analysis of the requirements of neutrality is the functional equivalent of an
"alternate" or "less drastic means" test. Such a test has been mentioned by the Court
with regard to the free exercise clause. See Sherbert v. Verner, 374 U.S. 398, 407
(1963). Under this standard, the state could not use a method of distribution resulting
in extreme variation in interschool aid per child when other more equitable methods
of distribution are possible.
83 The hypothetical is not unrealistic. Data from the first year of operation of the
Pennsylvania nonpublic school aid program reveals that some nonpublic schools received
$22.87 per child while others received as much as $204.83. PENNSYLVANIA OFFICE
OF AID TO NONPUBLIC SCHOOLS, AN ANALYSIS OF SIGNIFICANT DATA (1969).

84 Quality in education is not absolutely proportional to the resources provided, of
course. A good teacher may be willing to teach for less money than a poor teacher.
Mark Hopkin's log may still be a better school than the most imaginative of buildings.
But large differences in the public resources provided will tend to create differences in
the quality of schools because it will become more difficult to keep salaries competitive
and equipment up to date as the relative differences between the resources of schools
increase.
85 See Cochran v. Louisiana, 281 U.S. 370 (1930): "The schools, however, are not
the beneficiaries of these appropriations. They obtain nothing from them, nor are they
relieved of a single obligation, because of them. The school children and the state alone
are the beneficiaries." Id. at 375.
86 See Freund, supra note 18, at 1682.
87281 U.S. 370 (1930).
88
The Cochran decision was not based on first amendment considerations because
the religion clauses had not been applied to the states. Appellant's contention, therefore, was that providing textbooks to nonpublic schools constituted a violation of the
14th amendment as a taking of private property for a private purpose.
89
Everson v. Board of Educ., 330 U.S. 1 (1947).
0
Board of Educ. v. Allen, 392 U.S. 236 (1968).
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it falls within the constraints of the neutrality concept, does it violate the constitutional rights of taxpayers of other beliefs to make
them bear the cost of that subsidy? Two points suggest that it does
not.
First, states generally provide free education to all children residing in the state who are between certain statutorily prescribed
ages. 1 That some children choose to attend nonpublic schools does
not relieve the state of its obligation should these children decide
to enter the public school system. Thus, as long as a state spends no
more to educate a child in a parochial school than it would spend
to educate the same child in the public school, the taxpayer is not
shouldering a financial obligation which he would not otherwise
have. There may even be some economic savings to the taxpayer if
the state fulfills part of its obligation to educate its children through
a private supplier.
Second, although aid to parochial schools may offend the religious conscience (as opposed to the pocketbook) of some taxpayers, that infringement may be less than the infringement of free exercise which the absence of aid would create for devout families who
would thus be financially unable to enroll their children in religious
schools and for families who, in sending their children to religious
schools, would forfeit a public benefit. As in other constitutional
areas, the conflicting interests must be balanced.
Sherbert v. Verner?2 involved a similar conflict with the free exercise rights of an individual, although there a valid state statute,
rather than the rights of a taxpayer, presented the conflict. The
Court held that the withholding of unemployment benefits from a
Seventh-day Adventist who refused for religious reasons to accept
work on Saturday interfered with her free exercise of religion. In
examining whether the appellant's disqualification imposed upon her
an unreasonable burden, the Court noted:
In a sense the consequences of such a disqualification to religious
principles and practices may be only an indirect result of welfare
legislation within the State's general competence to enact ....
[But, here] not only is it apparent that appellant's declared ineligibility for benefits derives solely from the practice of her religion,
but the pressure upon her to forego that practice is unmistakeable.
The ruling forces her to choose between following the precepts of
her religion and forfeiting benefits, on the one hand, and abandon91

See, e.g., ARiz. CONST. art. XI, § 6; CAL. CONST. art. IX, § 5; CONN. CoNsr.

art. 8, § 1; MCI- CONST. art. 8, § 2; N.Y. CONST. art. XI, § 1; Wis. CoNsT. art. X,

§ 3.
92 374 U.S. 398 (1963).
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ing one of the precepts of her religion in order to accept work, on
the other hand. Governmental imposition of such a choice puts the
as would a
same kind of burden upon the free exercise of religion 93
fine imposed against appellant for her Saturday worship.

Similarly, once a state chooses to aid nonpublic schools, for the
Court to require that the state deny aid to religious ones would force
families whose children are enrolled in parochial schools to forego
public benefits to which they would otherwise be entitled. Moreover, such a ruling by the Court would preclude poorer families who
want their children to receive a sectarian education from realizing
their desires. Thus, if a balance must be struck between the rights
of taxpayers who oppose public aid to parochial schools and the
free exercise rights of families who want their children to attend
those schools, the balance may well favor public aid.
In addition, just as the Court's removal of prayer and Bible reading from public schools9 4 was justified in part on the ground that
parents were still free to send their children to religious schools,9"
so compulsory attendance laws may rest on parents' freedom to send
their children to schools which are able to compliment secular education with religious teachings. Mr. Justice Brennan has stated:
Attendance at the public schools has never been compulsory; parents
remain morally and constitutionally free to choose the academic
environment in which they wish their children to be educated.
.. . In my judgment the First Amendment forbids the State to
inhibit that freedom of choice by diminishing the attractiveness of
either alternative - either by restricting the liberty of the private

schools to inculcate whatever values they wish, or by jeopardizing
the freedom of the public schools from private or sectarian pressures. 96

Given the present financial crises faced by most nonpublic
schools, conditioning general state aid on the removal of religious
93 Id. at 403-04. See generally Kauper, The Warren Court: Religious Liberty and
Church State Relations, 67 MICH. L. Rev. 269, 276 (1968): "[The] Sherbert case

stands out as probably the landmark case during the Warren period on the question of
religious liberty. The result of the Court's decision is to protect discrete minorities
against laws which, while serving valid public purposes, have the effect of putting these
groups at a special disadvantage."
94
See Abington School Dist. v. Schempp, 374 U.S. 203 (1963); Engel v. Vitale,
370 U.S. 421 (1962).
(Brennan, J.,
9 Abington School Dist. v. Schempp, 374 U.S. 203, 242 (1963)
concurring).
The school prayer cases were prompted by the need to protect all children from
coercion to participate in unwanted religious activities. Id. at 289-90. The availability
of parochial schools in which children of all economic classes could voluntarily enroll, would serve not only to insure the free exercise rights of children and their families, but also to protect the children against any such coercion.
96 Id. at 242.
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teaching will restrict the liberty of nonpublic schools as effectively
as if the state passed a law compelling attendance at public schools,
a practice found unconstitutional in Pierce v. Society of Sisters.9 7
Unrestricted nonpublic school aid is more in keeping with our long
tradition of allowing all parents, not only the affluent, to direct the
religious upbringing of their own children.18 Moreover, as long as
a legislature chooses to provide such aid, the courts are faced not
with the responsibility of carving out a judicial exception to the legislative will, as in Sherbert, but only with the question of whether
such aid is absolutely forbidden by the Constitution."9
B. Avoiding Excessive Entanglement
Even if an aid program meets all the requirements of religious
neutrality, under the Wlalz decision it must also avoid excessive entanglement. This doctrine has two aspects: the church must not
be excessively involved in the affairs of the state, and the state must
not be excessively involved in the affairs of the church.
The concern of the former is avoidance of political strife. Aid
to nonpublic schools may increase political strife by encouraging
churches to involve themselves in state affairs in order to gain larger
benefits0 0 Yet even without nonpublic school aid, the church is involved in important political issues as the recent debates on abortion
laws demonstrate. For better or for worse - and many would contend that it is indeed better to have religious institutions injecting
o7268 U.S. 510 (1925).
98 Cf. Principles Relating to Discrimination in Respect to Right to Freedom of
Thought, Conscience and Religion, 6 U.N. REV., March 1960, at 29 ("Parents or, when
applicable, legal guardians, shall have the prior right to decide upon the religion or
belief in which their child should be brought up."); Black, Religion, "Standing"
and the Supreme Court's Role, 13 J. PUB. L 460, 463 (1964) ("[O1ne of the most
valuable parts of free exercise is the transmission of one's religious beliefs to one's children, clear of state influences, and a man who is compelled by the truancy laws to bare
his child to state-sponsored religious influence is quite strictly being 'prohibited' from
exercising freely this part of religion.").
99 Cf. Pollak, Forward: Public Prayers in Public Schools, to The Supreme Court,
1962 Term, 77 HARV. L. REv. 62, 77 (1963), who propose that if religious claims
conflict with school attendance laws, the school laws should give way before any
religious establishment is tolerated. This is hardly a solution to give much comfort in
a time when, as the Supreme Court has recorgaized, "education is perhaps the most
important function of state and local governments....
In these days, it is doubtful
that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education." Brown v. Board of Educ., 347 U.S. 483, 493 (1954).
100 See, e.g., Everson v. Board of Educ., 330 U.S. 1, 27 (1947) (Jackson, J.,
dissenting): "[The function of the establishment clause is]above all, to keep bitter
religious controversy out of public life by denying to every denomination any advantage
from getting control of public policy or the public purse." See also Freund, supra note
18, at 1691.
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moral values into the discussion of important issues - churches will
continue to be involved politically in the important issues of the day,
whether or not school aid is provided. Aid might even reduce some
of the present political tension if it were made equally available to
religious and secular school students alike. If all children were
granted some share of the education tax levied, there might well
be a decrease in the amount of hostility to education taxes on the
part of those parents who presently receive no share in the benefits.
The manner in which the aid is distributed may be critical. If
aid is allocated on the basis of requests from individual schools,
there will be pressure for schools (and the churches who operate
some of them) to become more involved in the politics of state decisions. Unequal distribution between sects is more likely to result,
or, perhaps equally as destructive, to be suspected. But if aid is triggered by individual choices, schools and churches will not be drawn
into the political process as much. Rather they will concentrate on
attracting individual adherents.
The second aspect of entanglement - that the state is not to be
excessively involved in the affairs of the church - was particularly
emphasized in Walz to help justify aid, rather than to proscribe it.
As Chief Justice Burger explained, "[g]ranting tax exemptions to
churches necessarily operates to afford an indirect economic benefit
and also gives rise to some, but yet lesser, involvement than taxing
them."'
This proscription of excessive involvement may threaten the constitutionality of the purchase of secular services plans which have
emerged from some state legislatures. Because the purchase of services concept is premised on the notion that the state provides no
more in aid than it receives in services from nonpublic schools, the
present statutes have focused on the exact cost of secular education.
But the cost approach may require the State to excessively involve
itself in parochial school affairs in order to insure that only secular
activities are aided.
If the Walz entanglement standard has foreclosed the possibility
of daily separation of the secular and sectarian in aided classes, as
lower court decisions now suggest,"°2 it may at the same time justify
another method of allocating nonpublic school aid, based on the
value rather than the cost of the services provided by the parochial
school. Value might be measured by yearend academic achievement
1 397 U.S. at 674-75.
102 See cases cited note 56 supra.
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tests in secular subjects. The state might say that any nonpublic
school whose reading and math scores are equal to or better than
those in the public schools is providing a secular service-whose
"value" is equal to what is spent for the same education in the public
schools. Such evaluation measures should, of course, be suitably
controlled for pupil characteristics when the adequacy of the secular
education provided in a given school is being determined. But this
should entail far less church-state entanglement than daily allocation
of activities to the secular or sectarian categories.
Moreover, this value approach might better serve to preserve
diversity in education. The cost approach embodied in recent purchase of services legislation forces nonpublic schools to teach the
same courses and use the same course materials as public schools
in order to qualify for aid. Thus, purchase of services laws may
have sacrificed diversity in the quest for "secularity." But surely
the public school curriculum is not the exclusive measure of secular
courses. An achievement focus, by contrast, would not prohibit nonpublic schools from finding the most effective way to teach their students what the state has deemed to be important. The difference
between excluding anything not taught in public schools and including as much as they teach may be just the margin which protects
103
diversity in education.
In nonpublic schools operated for profit, the value approach
would seem particularly justified. Any difference between the actual
cost of the secular education provided in a nonpublic school and
the amount of aid provided would be "profit."'0 4 Since all such
schools would be free to use profits as they saw fit, church schools
presumably could use them for religious activities. Separation of
the religious from the secular would become superfluous.
103 The Supreme Court in Allen acknowledged that "private education has played
and is playing a significant and valuable role in raising national levels of knowledge,
competence and experience." 392 U.S. at 247. This role might be seriously undermined if excessive public regulations turn nonpublic schools into duplicates of the public schools. Cf. Pierce v. Society of Sisters, 268 U.S. 510 (1925) (denying a state the
right to require all students to attend public schools); Meyer v. Nebraska, 262 U.S. 390
(1923) (a state may not arbitrarily forbid the teaching of subjects which are not harmful to students).
104 Cf. Choper, supra note 18, at 288-89:
If any organization - profit or nonprofit, religious or sectarian - provides a secular service to government at the 'going rate," and is able to profit
thereby because of low labor costs, efficiency, or any reason, the Constitution
should not be held to prohibit it. In fact, for the government to refuse to
deal on equal terms with an organization providing public services because
that organization is religiously-affiliated might even be seen as a violation of
the free exercise clause. (Footnotes omitted.)
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Similarly, if a nonprofit school brings its children to the required
level of academic competence, it should be free to spend its money
in a variety of ways that it judges consistent with its overall educational purpose, even though the nonprofit restriction prevents money from flowing directly to people outside the school. Permissible
expenditures might include public lectures for people in the community, clambakes for families with children in school, athletic exercises, concerts, or a dozen other activities which the schools believe create a better educational atmosphere for their students. The
surplus of aid over costs may or may not be used for these activities,
but the state need not concern itself with this allocation as long as
the school does teach the children the secular skills and knowledge
that the state determines to be useful to all young people.
By this reasoning, parochial schools should be permitted to teach
secular subjects in a way which also instills religious values. It
should not matter to the state whether a child is taught to read with
the Bible or with secular textbooks as long as he is taught to read as
well as he would be in the public schools.
IV.

CONCLUSION

Neither present case law nor the fundamental policies of the two
religion clauses foreclose the possibility of granting state aid to nonpublic schools. Yet the ungainly nature of the recent purchase of
secular educational services legislation passed by some states suggests that fundamental religious and educational rights have not
been adequately considered.
Allen suggested that aid which is limited to strictly secular
activities might be constitutional. But this exception may have
reached the limits of utility when textbooks, not teaching, were at
issue. The attempt to keep government-aided teaching or courses
in nonpublic schools strictly secular seems not only futile, but likely
to lead to excessive state entanglement in church affairs in violation
of the standard established in Wah. The methods adopted by recent statutes may also restrict diversity in nonpublic school curricula
and style. Moreover, extending the Allen language does not sufficiently protect voluntarism, for it fails to consider the impact state
funding will have on a family's choice among nonpublic schools.
Providing ten times as much aid per child to some nonpublic schools
as to others seems constitutionally unacceptable, particularly in view
of the fact that there are other methods for distributing aid which
would have a less drastic impact on family choice.
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Parents might, for example, be given a tuition voucher or chit
equal to the per pupil expenditure level in the public schools. 10 5
They would be authorized to give the voucher to any school, public
or nonpuplic, authorized by the state to participate in the voucher
program. The state would cash the vouchers of schools which fulfilled the admission requirements imposed by the state and provided their students with as "valuable" an education as the public
schools. The cash value of the vouchers would be fixed for public
and nonpublic schools alike, regardless of the latter's actual cost of
educating its students.
There are other possible aid programs that might fulfill the requirements of the religion clauses. For example, purchase of secular
services statutes might be amended to eliminate any excessive entanglement which might violate the Walz standard. These plans
could also be restructured to relate funding to pupil enrollment,
thereby eliminating possible extreme disparities in state funding,
which may affect a family's choice of nonpublic schools.
Whatever form of aid is adopted, the impact on voluntarism
must be assessed in judging its constitutionality. Otherwise, the aid
will continue or even accentuate the present economic and racial isolation in education.
As long as aid is provided in a neutral fashion which does not
excessively involve the state in church affairs, the need to improve
the quality of education available is too important to be sacrificed
lightly in the pursuit of absolute separation of church and state.
To bar all aid to nonpublic schools, given the economic crises they
now or soon will face, would end what little diversity and competition exist in education and would effectively undermine the holding
of Pierce v.Society of Sisters0 0 that "the fundamental theory of
liberty upon which all governments in this Union repose excludes
any general power of the State to standardize its children by forcing
them to accept instruction from public teachers only."' 10 7
10 5

For an educational, economic, and legal analysis of different voucher plans and
presentation of a regulated model which includes restrictions which prevent racial and
economic discrimination, see EDUCATION VOUCHERS: A REPORT ON FINANCING EDUCATION BY PAYMENTS TO PARENTS, prepared by the Center for the Study of Public

Policy (Cambridge, Massachusetts), December 1970, for the United States Office of
Economic Opportunity. For a description of an unregulated voucher system, see M.
FRIEDMAN, CAPrrrAUSM AND FREEDOM 85-107 (1962).

106 268 US.510 (1925).
107Id. at 535.

